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Competing unconscionability
comes of age

In the light of the Procul Harum case, Tim Ludbrook reports on
the effect of this emerging doctrine

Tim Lradbrook & &

1 B
Q) He mepeesentted
Cllare Thrry dn e Fimk
Floyd oase

The settlement achieved in
the Firk Rowd case and the
court's determination in
Frocu! Harum seem to
indicate that the prospects
for claimants with stale
claims might well be
considerably better than
was once thought!

n 20 December 2006 judgment
0 weis handed dovwn by Blackburne

Jin Fisher & ora o Brooker & ors=a
mitsic case that seemingly caught the
imagination of a number of jourmalists of
& Cortain age,

“Whiter Shade of Fale’, the song
arcund whach the case centred, was Frst
recorded by the band Procel Haram and
first redeased on 12 May 1967 [t burmed
ot to be ore of the maost succeaaful and
memorable songs of the “50s, reaching
number ane in the UK charts in June
1967, and selling over six million copaes
wirldwricle.

As will be discussed, the “live’ issues
in the Frocel Harum case bear & remark-
able resemiblance o the really big music
case of 2005 that wasn"s Clane Torey's
David and Galinth' batthe with the hand
Pink Floyd concerning a teack from their
seminal and  enormously  suecessful
album Derd Side OF The Maon (Torny ©
Pink Floyd & cvs.

Although these two cases, viewsad
together, ouight well prompt a few self-
indulgent trips down mensory lane, for
commercial lawyers thay alag provide
an important insight into the way the
caurts may view certain kinds of ‘old’
caim [whatever the fachual conbext] =
that is, disputes relating to a property
right predicated on facts that may have
taken place decaces earlier and which
make the case Meel', ab leasi at Frst
Blush, to stale 1o pursue.

Settlement by the parties in the Pink
Fl'r'_]ﬂ CasE ]:rmmplpd much speculation
thas the floodgates might open in terms
of dusting down “aged” dsputes, Does
tier Procw! Hiurum case prove the point,
ar are we me further forward in terms
af advancing what has beer tagged
‘he nascent doctrine of competing
uncomsciomabality?

Procul Harum

and their dispute

The primary issue for the court's consid-
eration in the Promd Herume chze waa &
digpube as to the idertity of the true com-
paser of e organ elements of "Whiter
Shode of Pale’. Matthew Fisher (the
caimant), whe famously played  the
Hammead organ on the odginal recordad
track, claireed suthosship of these cle-
mente. Lary Brooker [ihe fisst defendant),
whi Jent his voice and pianc-playing to
the recording. hid always been credited
with w.ril:inl_{ the I.Glall!_'!-' of the mussc
{altheagh he assianed his copyright inter-
&gt bo h miassc pubiisher shorthy before the
track’s release].

It was not disputed by the defence
that Mr Fisker participated in the evolu-
tion of what went on b bacame the song
via his contributicn of the organ ele-
mants, The gravamen of the copyrght
part of the dispute was the extent to
which these elements (especially the
organ sodo) were Mr Fisher's work alone
and, if they were, whether hiz contribu-
tion entitled him to a ehare o the
authership of the whole song,

The eourt determined bath matters in
Mr Flsher's favour, though the reason-
ing emplayed in terms of the application
of copyright authosship principles is
fodder for another article. For present
purpases, the inberesting issue is what
happened next....

The * pyright’ defence
Ag wag sakd in the judgment:

{One of the stricing ‘eatures of Mr Rsher's
chalm [z that it is made so very mary vears
afier the [sang) was firss released.

In the usual case, the advice often given
b an artist whe has waited 8 long time
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to bring a clain for 2 composer's credit
ar past royalties [ to fonget it Even if it
wene o be determined that they do
have some legal entitlement o benefit
fram the waork in issue, by delaying for
50 benig 8 court might be kighly likely o
eomclude that the artist had acquiesced
to the exploitation of the work in the
imterirn, permilted the exploiting party
to rely an such conduct bo its detriment,
and Berefore is “estopped” from bring-
ing a claim

What is more, any undue delay in
bringing 2 clalm might result in the
claim heing barred on that ground alone
If the delay itself has produced datrl-
ment. As if all that were not enougl, the
Limitation Act 1980 will usually put
paid o any clalin of this sort sarlier than
s years fioun the isue of proceedings,

It wus not suggestad by Mr Fisher
that, with a couple of minae exceptions,
he ar anyore on his behalf had ever
made 2 claim to comautharship unfil the
advent of the preaction cosrespon-
denee im 3004 and 25, This 37-vear
silence will be understood tobe all the
mire remarkable cace it = appreciated
that Mr Fisher chose to remain a
member of Proool Hamm for some twn
years ather the release of the song
Further fnsult {om ane vlesw) was added
tnvimjury by Mr Fisher ‘s subsequent par-
Hetpation with other then-current and
ex-members of Frocol Harum ever
ManY Vears in a variedy of concert tours
and the lke.

Rathwer, the detence marshalled a
number of “non-copytight’ arguments
in answer fo the copyright claim, based
on estoppel, acquiescence and laches,

Unlike the Pink Fimad case, limilation
was never inooigsbe In the  Procol
Hurune proceadings, L2 slice of the ke
was ot claimed for the 30-phes-years
betwemn release of the track and six
wears before the clalon was brought.

Hewrever, in respect of that sixoyear
period and the Future movalties claim,
the debence propesed flve bazes upon
which it maintained the court should
impoze a bar te the claims:

(1} Mr Fishar's failiee bo assert a ciaim
befome e irsck was relasgsd:

(2} Mz Fisher's decislon o remain a
maember of the band for bwn years
after the redense dabe;

(3} the dircumstances In which  Mr
Fisher evertually deft the band,

{4) Mr Brooker's effoets over 40 years
to promote the band’s repertoumre,
including the song; and

15) L bty delary £ Brimgings the clalm,

‘Was there any detriment!

It = trite law b stabe that a litigant who
seeks toset up any kind of estoppe] moss
emtahlish that it would be unconscicnable
for the other party to be permibbed to
deny what H‘IIE‘}' have alloiwved or enooae-
aged the other fo ssume to their
detrimanl. In obther words, some kind of
detrinwnt suffersd by the persom who
wanks b bar the gther s clafm ks an essen-
fial element of o successful estopgel ples.

appreciated bhat e had any cight m
fonege,

On the argument concerning Mr
Fishers decision to remain a member of
the band after the release of the track
and bt work with Mr Brooker and
others, the court ws unable ta see b
ther defenie could rely onosuch an tsane
I support a ples of cstopped, becatse it
catint have promated any detsiment ta
the defendants,

Om argument [3), sonceming the cir-
cwmstances in which Mr Fisher left the
Pand in 1969, the defence argued that
Mt Fishes's silence as to his claim
cimsed Mr Brooker fo aller his position
tr his detriment by agresing to release

Limitation was never in issue in the Pracul Harum
proceedings — o slice of the coke was not claimed for
the 30 years between release of the track and six
years before the claim was brought.

Rlzckburme | could rot find the res
quisie detriment. As ke swryly observed:

The [erack] was an exlraordmry sucress
from e moment it was refeased . There
wids unsrpisinghy no evidenre o sufges
trat F Mr Fisher read ralsed his interest...
nefore the release and had insisted am his
laim [the puhlishﬂ'," vaaald have abar-
dored the remmnding and prociced another
|necessaritg one which did not conkain Mr
Hsher's organ parl) which aculd have
Bren @l ledst an somesstul w5 the [5unqi
‘mis. fny idea that this might neve kap-
pened i the purest speculatioe. Ab heast
a5 llkely s thar, apprecisting the quslity
of the [song] as recorded, [Hhe publishe]
would have been anky too willing ta
arknnwiedne ks role in [its] authorship,

The conert was unimpressed by all Hve
of the fact-hased anguunents advanced, in
dehenice obestoppel entinchy: Dealing with
e firss three shortly, the findings made
ware as follows,

Ag segands argument (1) above, the
ot determined that although  Mr
Tesher had kept silent on his copyrighs
interesl; v had never indicated any
Inlexikien whalmnru'lnﬂwtﬂgohls ﬁghlg._
Iin fact, it was miot established on the evi-
dence before the court that; prior to the
medease of the track, Mr Fisher had sver

e Fisher trum the band's drebits when,

if e had knpwm of his clalm, he would

oot hawve done 20, or would have done

&0 0m herms more favoarable toohim,
The court’s view was clear,

[The discussiors which resulsed in the
anresEEit b rekease Mr Fisher,., from the
banefs debts ir mrtuen far the suresder of
their share of the performing soyalties did
not inchade, @ were rot intended o
Inchade, any camposing rogelties. 1 am
not persusced that if Wr Ficher Sud remad
his claim the parting of the ways between
him and the other bend members would
hewe Bzen significantly different,

Godfrey ¥ Loas
Argutnents (d) and (7) vaised by the
detence were to the effect that an
estoppel wis raksed in consequence of
Mr Brocker's efforts in promoting, (e
bind’s repertoire fincluding e song)
over many years, and that, in any event,
Br Fishers delay in bringing his clam
was wiswagh o bar it In this context,
the defence sought to sely on what i
undoubtedly the most impartant prece-
dent judicial aothority m this arena,
Godfrer o Lees [1995]. Tt 45 worth nofing
at this puncture that the lribunal in that
casp was also Blackbume |

This was a case concerning a band
called Barciay James Harvest, which
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enjoved sme comsmiderable success in
the Tz Mr Lees clatmed o have writ-
ten varvus works with the band when
b was a member [before leaving at an
early stage of its Life) but had delayed
making a co-ownership claim for very
many years. The remaining members
had subsequently worked very hard o
promriorhe the band ‘s repertoire, and their
commercial sucomss had been hard won.

Thie court beok the view that Mr Loss
had d'."|i|.7-|’“T|'|IP|!r bided his e belore
mankdng achalin i part fo see i Hene was
atwthing worth daiming. Blackburme |
boriok a dirn view of all this. He held that
althemagh Mr Lees was a co-anthor he
must have impliediy granted the hand 5
ratabions lhoeroe foexpdoi the warks in
IEsuae in the past.

The court further held that the
defendants had suffered defriment In
consequence of Mr
because, by his silence, he had allowed
them tir believe that ‘.hr:.' alone wem
entitled o explodl the works in issue
and that they had laboured long and
hard i that regard a= a direct resuli

'..1-;urpri<inp;|v. i the Pracol Harem
caze |f was asserbed thak Mr Brooker, too,

Leess'  comaluct

had worked long and band in promeging
the band's repertnire in the belief that
only he amd the wrdber of the lyrics wers
bemedicially entitlied to enjoy the fruaits of
such endeavours, arud thus he had acted
b his detriment. But the court bound the
ewicleren did not suppest this inferpreta-
Hom al eventds, and stated that the =

. wias oy far the most successf that
Froool Harum (or M Brogker| aver had. It
s difTica L bo see how increasing sales of
the Is-ungl coule amount to detriment, nnt
least when thmughout the whole periad
dowin to spring 2005 the defrrclamts hae
been mrekdeg, between thes, all of the
mnrsizal oopyright ragalties, In short, the
mare they have promeoted the [sang], the
mare they haee samed. The point sbout
Gogfray v Lass, Roswiuer, wis that il wes
oy &5 4 result of the uncemang «forts of
the defendants in that case that the songs
i issue achieves any public recogniton at
all and, with that recognition, proft Tar
the deferdants. There i no companson
between the sibsadinn there and the cir-
cumstances of Ehis case where the [song)
wBs & Fudge Judtesd Fram the moment that
A ik released.

PROPERTY
LAW JOURNAL

Your fortnightly update on the latest
developmenis
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Frker & oo Broieer & s
[200a] EWHIL 3E230 1Ch)
Cmfrey o Levs

[1595] EMLR 307

Tenmiiregs o Bice &ors
[2o02] EWiCA Civ 159
Torry © Pk Fluyd & -ors
(HCAW-CINeS1)

In fact, Mr Brooker’s own evidence
In couiret was that he would have played
the song even if he had not been cred-
ited ng e writer, such was the demand
frowm the fars o bear at. In the face of
such gvidence, it {5 hard Lo see how il
determination of the cowrt could have
treemy differend,

As for delany, the courd made shore
shrift of the arguments  advanced,
observing baldly that, of self, delay pro-
vided oo defence. Matters might have
been different if Mr Fisher had claimed
some fiorm of equitable relief swch as a
mescisaion of 4 franssction enbened inin s
a result of fraud o undue Infeence,
where delay, usually coupled with sume
olber cicumstance, may have fustified
the ot in denying reliet.

Pink Floyd
[k mateial faces o Clare Torry
pute with Pink Floyd, thetr pub
company and EMI, bore some striking
samnilaribes b theese in Conlfrey © Loes and
the Proca! Harum case. Clane had hoen &
zenginn singer, called in ome Sunday in
1972 to perform on & rew Pink Floyd
album, then in production ar EMI's
Abbey Road studies. Clare pliched up
expecting to be provided with a compe.
silom 1o work withy In fact, she was
asked b imyprovise a beric-less woesal
mebody over a pre-recorded backing
track. Three takes later. and her mls
Was over

The recarded performances of the
axtempare composition  wers  mined
down and the resulting track became
kot as “The Great Gig In The Sy
and the album Dark Side OF The Ao
The rest, & they say, is histore The
album has sold in extraordinary s
bers ever since its wlekse, 0 beoome
one of the higgest-elling albums of
all time

Thirty-odid vears later, Clane chose
bring ber claim to be the co-suthor of
the work and for a share of 30 vess
past and of all fvtune writers” rovadiss
Clase's case was nat only thal she bhad
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written the song but that some band
marmibers at keast had realised thas at the
e, yet insisted o treating her subgse-
quently mesely as a session artist Clare
alleged, in effect, that the defendants’
uncenscionable conduct {ie knowingly
exploiting thal which they did pot
whally own] was weomse than her
own (e silence and profound delay) -
lhe so-called ‘doctrine of competing
unconsciomakdling

The litigation was settled shortly
before fhe firgt hearing and oo cond-
dentlal berms, so the applicstion of
this nascent doctrine o the Facts in
the case was never before the cours,
Hewever, the [act that a settlement was
achieved in such circumstances. was
trulya remarkable resule, 22 many will
appreciake.

Competing unconscionability
and the Procul Horum case
What can we take from Godfrey v Laws,
Torry o Pink Flow! and now Fisher ¢
Araaker, when viewed together? Im-
porbantly. can it be said that ther
advance e doctrime that the task to be
undertaken by the court in such circum-
staces will be, in effect, to weigh
competing forms of unconacionable can-
durt in the balarce and come down on
the side of the bess sinful litigant? The
question begs a litle further analysis,

li'.o.d:r'rsy 1 Leége represents the previ-
ous  high-water mark |0 judicial
Ihinking in this comtext But, it wasn't
teally a casp ahoiit competing uncon
scionahle conduct at all, at least nod su
far as the court was concerped. The
value of the assets in lssue was only
worth fighting over because of the
efforts of the defendants. Those efforts
may rirves have ceeurred {F Mr Lees had
nal Waited over a decade to bring his
claim. The court hald that sich comedusct
wias unconschonable and that the estop-
el arcse as a consequence

Torry o Pink: Floyd was one step fur-
ther alemg the line. The claimant had
kopt silent as to ber rghis bud ther so
had the defendanis, Motwithstanding
the success of the track and the album
concerned, might the band have aced
differently if Clare had made her claim
Irefurre: the track's release? Perhaps, and
su the prospect of detriment fowing
fram the delay might ot have been dis-
missed by the court, We shall never
eniow, of conerec.

What af the Procul Hierum case? Toes
it take matkers any further? Well, the

birst ebservation to make must be that
“the sling was taken oak of the til” for
thu purprses of this discussion because
nor attempt was made by Mr Fisher m
claw back lest rovaliies beyoad the six.
ear lmitation bar,

One might speculate endlessly as b
precizely why such an ehvlous addi-
tlosal claim was rot made, The fact of
ke matter is that the *delay phas uncon-
sciomable condit” nesus ended up wilh
corederably less ‘potential’ in 4l s in
the ather two cases because Hw scope
for alleging detriment appeared Juss an
the faces — and therein might lie the
answer a5 b why the scope af the dalm
was selflimiled by the claimant

DBul the guestiom sHll arses as bo
what wouald have happened if the fudge
laad established detriment enouiph b
ground the estoppel daim 7 In those cir-
cumstances, the eoutt would have had
o decide whether Mr Fisher should be
deprived of his sght to explail for him-
selfa valuabile property right {owred by
him and which had been explaised by
others in tha full knerwiedge of his
rights) becauze his failure to bring his
claim at the proger time bad caused
dettiment to the defendants  Taw
weoudd the courd have dealt wath s
competing unconscicnabili by *

Well, tm the facts (and en ome view ar
least), the ‘sin” of some of the defen-
dants in the Pk Flowd case was perhsps
maoee clear cut and profoand thar in the
Precal Hamem caze. Bul, nonethelsss, the

court wisikd have had to weigh in the
balance the competing conduct in order
b rmake b2 determination. Thankfully,
Blackburme | gave us somne msight into
his thinking in he Proc! Herem case,
albeit as phiter oty

1f1 hed thcaght that the defendants made
el ary of their estonoel plem, | would
Fawve had to comsider how best bn give
effect to the oty thereby sxtatiisked. 1L
is now weell rezognised that i approacking
that tesk the court is leely - and in this
wase | would have considered it appro-
priate. - tn halance the expectstion or
armumption gentrated by the eshoppel...
Ac3inst the degiee of detiment suffered
by the defendaris on the fEitk of the
canduct which has g rive bo the mapec-
tation or assemption... s Aldeis | bas
PUT it in dennings v Rioe Srovs]; The sesk of
the court = fo dio justios, The most sssen-
Lil requirement |5 thet there must be
progorticesling between the sxpectation
andl the detriment!

In my eshmation, by his commen-
fary e learned judpe has made the
way ksrward clear, Well-sstablished it
iy ot be, but the doctrine is certainly
ne longes nascent — and, in appropriate
rirctimstances, it will be applied by the
courts inarder todo justice. 3o, for com-
mercial litigabors everywhore, 1t may be
Hme (0 dust off some of these old prop-
erty cases to seeif there j=n't life in the
old dog yet! B
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